“LAST DITCH ATTEMPT TO THWART POCA IN THE CONSUMER PROTECTION FIELD”
RICHARD BARRACLOUGH QC
The Defendant was convicted of 8 counts of carrying on a consumer credit business without a licence (Section 39 Consumer Credit Act 1974 (“CCA”) ) (“illegal money lending”) and was sent to prison.  Birmingham City Council whose team has vast experience in and has conduct of most prosecutions in this area of work applied under Proceeds of Crime Act 2002 (“POCA”) to confiscate the Defendant’s property and in particular a house he had purchased with the proceeds of his business.  The case was not a “lifestyle” case.  
THE JURISDICTION POINT
The Defence raised a fundamental point as to whether the court had jurisdiction to undertake a confiscation inquiry, and if so whether to make anything more than a nominal order.  The argument failed and the Defence is promising to take the point further.  

It was submitted that by reason of s.170(1) of the CCA the provisions of S6 POCA had no application, the Defendant having pleaded guilty only to offences under the CCA.  

In the section of the CCA headed “Part XI Enforcement of Act”, S170 states: 

“170
No further sanctions for breach of the Act
(1) A breach of any requirement made (otherwise than by any court) by or under this Act shall incur no civil or criminal sanction as being such a breach, except to the extent (if any) expressly provided by or under this Act”.

The Defence submitted that the combined effect of s167 and Schedule 1 of CCA allows for a custodial sentence or a fine (or both) but nothing more.  Confiscation would therefore be a “sanction” prohibited by the clear terms of S170, Parliament, when passing POCA, having chosen not  to repeal or amend S170. 
In the alternative, it was argued, having regard to R v VARMA [2013] 1CAR8 that if the judge were to find that he had to conduct a confiscation inquiry, then any order he might make must not amount to a ‘sanction’ i.e. must be a nominal order.  

The Prosecution replied that POCA proceedings are not a ‘sanction’ for a ‘breach’.  POCA is a stand alone statute which requires the Crown Court to act when the first and second conditions referred to in S6 POCA are fulfilled.  POCA jurisdiction is founded on the conduct or activity which is evidenced by the conviction.  
Reference was made to R v LINEGAR [2009] EWCA Crim 648 at para 15
“However, none of this detracts, in our view, from the fact that the Proceeds of Crime Act offences are entirely independent of the Consumer Credit Act offence.  As a result of the Consumer Credit Act offence, the appellant was able to obtain from his victims (because that is what they were) both repayment of the principal sum that he had lent and interest on that personal credit that he had advanced to them without a licence.  That interest was doubtless charged at “commercial rates”, at the very lowest.  The returned principal sum and the interest thereon constitute the criminal property that the appellant obtained as a result of the crime of providing personal credit agreements without a licence.  The principal and interest is the criminal property which, by virtue of his guilty pleas to counts 1, 2, 4 and 5, he has admitted that he possessed and converted.  Mr Hynes accepted before us that that returned principal sums capital and the interest thereon that was obtained by the appellant constituted the relevant “criminal property” for the purposes of the Proceeds of Crime Act offences”.  
The Prosecution further referred to the civil case WILSON v ROBERTSONS (LONDON) LIMITED [2007] CTLC 84.  The Court of Appeal held that the claimant was entitled to claim her goods from the defendant by an action in conversion after the pawn-brokering agreements which she had made with the defendant were held to be unenforceable under the CCA.  The judgment reads in part: 
“38.
Surprisingly, both parties claim the support of Professor Goode’s commentary on Section 170 in his great work on the Act (Consumer Credit Law and Practice).  The judge understood, from extracts to which he had been referred by Mrs Wilson, that his decision “presumptuously” was flying in the face of the opinion of the Professor that there could be an action in tort; but he found it impossible to reconcile that opinion with “the absolute and sweeping terms” of the section.  Mr Cook submits that he had misunderstood the relevant commentary.  

39.     
Referring simply to the section, I do not read it as precluding Mrs Wilson’s claim.  A breach of “any requirement of the Act” will incur no civil sanction “as being such a breach”.  Mrs Wilson’s claim is not for a breach of the Act.  It is a simple common law claim for conversion of her property.  The only right which the respondent had to sell her ring was by way of realising its security under the pawn agreement.  That security having become ineffective under the Act, there is nothing to prevent her relying on her ordinary property right.  The specific requirements imposed by Section 106 to return the security, or to repay any amounts realised, are not inconsistent with a parallel common law claim for damages if the property is sold without any right to do so.
40.
That view seems to be supported by a passage in the commentary on section 170 (Goode para 5.330-340), under the heading “As being such a breach”.

Section 170(1) merely restricts sanctions (or remedies) in respect of the breach of a requirement made by or under this Act.  In so far as an act or omission is also wrongful in some other respect e.g. it is a breach of contract, or a tort, nothing in this section operates so as to prevent an action lying in respect of that civil wrong …
41.
Mr Cook relies on an earlier passage in the notes on section 170 (under “General effect”):

“Nor … may a breach of the Act be treated as a breach of contract or as giving rise to any liability to make restitution of property or money.  The intention of the section is, therefore, not merely to limit civil or criminal proceedings arising from a breach of the Act but …. to deprive such a breach of any legal consequences other than those provided by the Act itself”
That is dealing simply with the consequences of a breach of the Act; it says nothing about remedies for common law wrongs outside the Act.  Mr Cook also referred to us to the notes on Section 65 (“Consequences of improper execution”), to the effect that “unenforceability” under Section 65 “is normally the only direct sanction” against a creditor where an agreement is not properly executed: 

“There is no question of the agreement being void against the debtor, or of his being released  from his liabilities by reason of improper execution of the agreement without a court order.”
Again, that passage is not dealing with common law wrongs, and it says nothing about the consequences of the security becoming ineffective under Section 106.


42.
“In my view, therefore, the judge was right to think that the claim was supported by Professor Goode, but wrong not to follow him.” 
The Prosecution argued that the action in conversion could only succeed if the security was ineffective by reason of the breach of CCA.  This was but an example of the cross-dependency of two areas of law in that case S106 CCA/conversion and in this case S39/POCA. 
HHJ Waller rejected the defence argument.

“In my judgment, the defence argument is flawed.  POCA does not provide a ‘sanction’.  It is not intended as a punishment which has to be dealt with separately.  Confiscation orders are not a punishment.  The sentence of the court is a separate matter.  Of course, in a loose sense the existence of POCA may act as some deterrent, confiscation orders being backed up by terms of imprisonment in default of payment, but it is not a ‘sanction’.  In R v May [2008] UKHL 28 para 48.  The House of Lords drew attention to the importance of the power to make confiscation orders.  At para 9 it was said: 
“Although ‘confiscation’ is the name ordinarily given to this process, it is not confiscation in the sense in which school children and others understand it.  A criminal caught in possession of criminally-acquired assets will, it is true, suffer their seizure by the state.  Where, however a criminal has benefited financially from crime but no longer possesses the specific fruits of his crime, he will be deprived of assets of equivalent value, if he has them.  The object is to deprive him, directly or indirectly, of what he has gained.  “Confiscation” is, as Lord Hobhouse of Woodborough observed in re: Norris [2001] UKHL 34 para 12 a misnomer’
I therefore reject the jurisdiction argument and find that I have full power under POCA to conduct a confiscation hearing.”

FURTHER ARGUMENTS
The Defence further argued:

· There was no “benefit” because his money had not been “obtained as a result of or in connection with” the offences.  It was contended that the money had been obtained pursuant to an agreement between the defendant creditor and the debtor which was a lawful agreement.
The  Prosecution submitted that the argument was in error.  The issue did not focus on the individual agreements.  The money had been obtained in connection with and as a result of the operation of a “consumer credit business” which requires a licence.  He had no licence when he was engaged in such conduct and thus committed an offence.  The Defendant was in the “business” of making regulated consumer credit agreements by which he provided “credit” which by definition includes the making of cash loans. 
Further and in any case any agreement concluded by an unlicensed creditor is unenforceable as against the debtor without order.  
· It would be disproportionate to order the confiscation of anything other than the “profit” element namely the interest paid to the Defendant by a debtor either because the capital repayment was a capital expense to be deducted from the gross proceeds received by the Defendant or because the capital sums were the same as or were representative of those used at the beginning of the enterprise and were “recycled”.
The Prosecution submitted that the argument was also in error and contrary to authority.  It was submitted that the monies, both capital and interest were received by the Defendant and were “benefit” not “net profit” which is entirely different.  
It was further submitted that there was no double recovery.  It was therefore not disproportionate to confiscate.  Otherwise the Defendant would finish his business activities with a profit in the form at least of the property which entirely resulted from his illegal activities.  

In R v SCOTT ANTHONY LINEGAR 2009 EWCA CRIM 648 (in relation to proceedings under S327 Proceeds of Crime Act 2002 and Section 39 CCA 1974), Aikens LJ said at para 15
“As a result of the Consumer Credit Act offence the appellant was able to obtain from his victims … both repayment of the principal sum that he had lent and interest on that personal credit that he had advanced to them without a licence.  That interest was doubtless charged at “commercial rates” at the very lowest.  The returned principal sum and the interest thereon constitute the criminal property that the appellant obtained as the result of the crime of providing personal credit agreements without a licence.  The principal and interest is the criminal property which by virtue of his guilty plea … he has admitted he possessed and converted” 
R v DEL BASSO 2010 EWCA CRIM 1110 concerned the use of a “park and ride” facility in flagrant breach of planning laws and enforcement notices.  It was held that, albeit run on business lines, the operations were nevertheless illegal.  Leveson LJ referred to R v MAY 2008 UKHL 28 where it was held that (para 29): 
“the statutory questions must be answered by applying the statutory language shorn of judicial glosses and paraphrases to the facts of the case” 
And (para 30) 

“… the legislation is intended to deprive defendants of the benefit they have gained from relevant conduct whether they have retained such benefit within the limits of their available means.  It does not provide for confiscation in the sense understood by school children and others but nor does it operate by way of fine.  The benefit gained is the total value of the property or advantage obtained, not the defendants’ net profit after deduction of expenses …(para38) it is clear that the legislation looks at the property coming to an offender which is his and not what happens to it subsequently; the Court is concerned with what he has obtained  “so as to own it whether alone or jointly which will ordinarily connote a power of disposition or control”; whether disposition of that property is made (whether for socially worthwhile reasons or otherwise) is irrelevant.  If it was otherwise the Court would be called upon to make a series of almost impossible value judgments: profit is not the test and the use of the words “true” or “real” to qualify “benefit” does not suggest to the contrary”
In R v WAYA 2012 UKSC 51 the focus was on proportionality.  The factual merits of the case advantaged the defendant.  It was held that in order to be proportionate, a confiscation order had to bear a proportionate relationship to the 2002 Act’s purpose which is to remove from criminals the pecuniary proceeds of their crime rather than deterrence.  
In SUMAL & SONS (PROPERTIES LIMITED v NEWHAM LBC 2012 EWCA CRIM 1840 the conviction was for managing a house which was required to be licensed under the Housing Act 2004 but was not so licensed.  The absence of a licence did not affect the enforceability of the individual agreement.  The claim for confiscation was made under the 2002 Act.  This was a case of general criminal conduct.  Davis LJ said: 
“the 2004 Act has to be read as a whole.  And within Part 3 of this statute there is express provision in S96(3) that no rule of law relating to the validity or enforceability of contracts in circumstances of illegality affects the validity or enforceability of the provisions of a tenancy or licence requiring payment of rent or of the other provisions.  It follows that such provisions – including the right to recover rent – remain enforceable :  at the suit not only of a tenant but also of a landlord notwithstanding that he has no licence for the house in question.  That is inconsistent with the notion that the landlord is unlawfully obtaining rent as a result of or in connection with his breach of S95(1)”
“There the defendants continued for very large profits to use the land to park and ride use without planning consent and notwithstanding the service of an enforcement notice thereby committing a criminal offence.  They had no lawful entitlement to use the land in this way but instead deliberately flouted the law doing so in order to secure a profit (benefit).  That is in clear distinction from the present case where the continuance of the letting and the receipt of rent (in contrast with the failure not have a house licensed) were not made unlawful by the 2004 Act.  Putting it in other words a licence granted under S88 of the 2004 Act does not operate to confer on a landlord an entitlement lawfully to receive rent which he does not otherwise have… (para 43) In the present case having regard to the provisions of the 2004 Act the continued receipt of the rent was not the product of the appellant’s crime.  To impose a confiscation order would in substance in our view be in the nature of a fine and the provisions of S76 of the 2002 Act read with the provisions of the 2004 Act do not permit it.  By the continued receipt of rent the appellant did not “obtain” property as a result of or in connection with “the criminal conduct”. 
In MOHID JAWAD v R 2013 EWCA the Court of Appeal considered WAYA.  Hughes LJ said that the case emphasises that: 
“… the jurisdiction to modify a confiscation order for demonstrated disproportion does not invest the judge with a general discretion to make only such orders as he thinks fair … in most lifestyle cases there will be little occasion for a separate test of disproportion to be applied to calculations of benefit resulting from the statutory assumptions because those assumptions are in any event not to be made if there is a risk of serious injustice arising from them … an order is not to be regarded as disproportionate simply because it removes from the defendant more than may in fact represent his net profits from crime; this is one reason why there is no governing concept of “real benefit”.  
In FOLARIN OYEBOLA v R 2013 EWCA Foskett J dealt with the benefit argument in a mortgage fraud case and said that:
“WAYA did not involve consideration of the extent to which rental income from a criminally obtained property constituted a “benefit” from the crime.  However in our judgment there is nothing in the principle established in Waya that undermines what would seem with respect to be the common sense of the conclusion in PATTISON.  Our conclusion is that rental income from such a property does constitute a “benefit” in the hands of the recipient.  We do not consider that there is anything in the case of (SUMAL) which deals with a specific statutory code under the Housing Act 2004 that undermines that conclusion.  
In R v BEAZLEY 2013 EWCA  567 it was said:

“There is nothing remotely disproportionate about removing from this unlawful business the proceeds it has generated.  It is not in any way analogous to the kind of double recovery situation contemplated explicitly in Waya.  The judgment in Waya specifically endorses the longstanding approval to the difference for confiscation purposes between gross proceeds on the one hand which are the measure of benefit and profit on the other which is not.  
Thus the prosecution submitted that the essence of this case was: 

· The Defendant’s business was criminal in its entirety and ab initio.  There is a fundamental difference between the case where a property is let out without a licence and the relevant legislation does not render the tenancy unenforceable and the case where the statute provides for the business itself rather than any one agreement to be illegal as an activity
· The fact that a debtor entered into an agreement with the Defendant was irrelevant to the question to be addressed as to the benefit received “as a result of or in connection with the conduct” in this case the business

· Even if the test relates to the enforceability of the individual agreements they were all unenforceable without order of the court
· The Defendant used an initial capital sum or capital sums for the purpose of the criminal conduct being conducted by him.  The capital was returned to him as 
repayment of both capital and interest which was therefore property and a benefit received and held by him.
· The “benefit” is not the gross proceeds less “expenditure”.
· This was not a constant pot of money which had remained the same throughout.  The court could deduce that the capital had been built on during the course of and as an integral part of the business.
· Even if the return of capital was used in whole or in part to finance further criminal conduct, there would be no reason why it should not remain part of the proceeds or benefit.  It mattered not for what purpose that sum might be used.  This was not a case in which the Prosecution sought to claim benefit calculated as in BEAZLEY namely to include the initial capital loan, plus interest and the return of the capital in which case there would be a double recovery of the capital element.  
· The litmus test as to proportionality might be to see what the Defendant had received at the end of and as a result of the criminal conduct. He had the value of the property which had been funded by the criminal business without which he would not have it.  
The Judge (HHJ WALLER) agreed. 

JUDGMENT ON THE BASIC PRINCIPLES

He first considered the basic principles as set out in R v MAY (2008 UKHL 28) namely, (1) has the Defendant benefited from relevant criminal conduct?(2) if so what is the value of the benefit he has obtained? (3) what sum is recoverable?  He said: 
“Confiscation proceedings can be a heavy burden.  They require a Judge sometimes to act in a manner that is counterintuitive.  I am conscious that on the one hand, if I fail to make an appropriate order, a criminal may be left to enjoy ill-gotten gains, on the other hand if I make a confiscation order which cannot be or is not satisfied a defendant will be left to serve a default sentence.  I remind myself that I must apply the Act and that what the Court of Appeal referred to in R v MCMILLEN-SMITH 2009 EWCA CRIM 732 at PARA 17 as “a perhaps understandable attempt to alleviate the rigours of the Act” could lead me into error … the purpose of a confiscation order is to deprive criminals of the benefit they have gained from their criminal conduct.  The confiscation regime under the Proceeds of Crime Act 2002 is designed to give effect to the public desire that criminals should not profit from their crimes.  It is not intended to be an additional punishment or fine.  In CPS v N 2009 EWCA CRIM 1573 the Lord Chief Justice made clear that the court was under a duty to give effect to that purpose”
As to the individual arguments the judge found as follows:
THE LICENCE POINT


“Reliance was placed on SUMAL AND SONS (PROPERTIES) LIMITED v LONDON BOROUGH OF NEWHAM [2012] EWCA Crim 1840.  In that case the appellant company was found guilty of being the owner of a rented property without a licence contrary to s95(1) of the Housing Act 2004.  A confiscation order was made in the sum of the rent obtained without the licence.  The Court of Appeal quashed the confiscation order.  It held [see para 29 onwards] –
· Whether a regulatory offence can give rise to a confiscation order will depend on the terms of the statute creating the offence, read with the terms of POCA and set in the context of the facts of the case.  
· On the facts there was no dispute that the company could have obtained a licence if it had applied at the correct time.  
· At paras 36-37the court observed that the 2004 Act had to be read as a whole and that by section 96(3) the landlord had an enforceable right to recover rent notwithstanding that he had no licence for the property.  The court held that it was not a tenable proposition to attribute to Parliament the intention that a landlord might lawfully sue for rent due under a tenancy whilst at the same time making it a criminal offence actually to receive such rent so recovered 

· At para 43 the Court held, having regard to the provisions of the 2004 Act, that the continued receipt of rent was not the product of the crime, and that to impose a confiscation order would be in the nature of a fine … 
(Counsel for the Defence) submits that the same reasoning applies to the relevant provision of the CCA.  He accepts that the 2 statutes are different, but argues that whilst an offence was committed when (the defendant) lent money, that does not mean that sums he obtained back were as the result of or in connection with the illegal lending.  The sums were obtained by reference to a consensual agreement.  He submits there are similarities between the 2 statutes in relation to enforceability of rent/repayment.  He points out that, although by S40 CCA, agreements entered into by an unlicensed consumer credit are unenforceable by the creditor against the debtor, there is a scheme under SIA whereby the OFT on application may order such agreement to be treated as if they were licensed …
Mr Barraclough QC submitted that the argument is in error.  He submits that the issue does not focus on the individual agreements.  The money was obtained in connection with and as the result of the operation of a ‘consumer credit business’ [broadly defined in S189 CCA] which required a licence under S21 CCA.  He had no licence and thus committed offences (the Defendant) was in the ‘business’ of making regulated consumer credit agreement by which he provided ‘credit’, which by s9 CCA includes the making of cash loans.  He argued there is a distinction between the Housing Act and CCA in that any agreement concluded by an unlicensed creditor is unenforceable against the debtor without order from the OFT.  Further he submitted that the purpose and effect of the 2 statutes is quite different … 
In considering these competing arguments, I remind myself of the observation set out at para 4 of the endnote in MAY - 
“In addressing the questions the court should focus very closely on the language of the statutory provision in question in the context of the statute and in the light of any statutory definition.  The language used is not arcane or obscure and any judicial gloss or exegesis should be viewed with caution.  Guidance should ordinarily be sought in the statutory language rather than in the proliferating case law”
The statute requires me to decide whether (the Defendant) ‘has benefited from his particular criminal conduct s 6(4)(c) POCA.  Standing back, as I see it, (the Defendant) has obtained a significant cash sum directly from his illegal money lending business.  It was a ‘benefit’ within his hands.  I therefore would hold, even without authority, that ‘benefit’ is made out.  However, I should make reference to case law to which I was referred. (Counsel for the Defendant​) properly took me to R v Linegar [2009] EWCA 648 at para 15, and frankly accepted that if I was bound by this decision his first argument must fail.  He submitted that Linegar was a sentence case and that para 15 was obiter.  On that point, I think he is right, but even if I am not bound by it, para 15 seems to me to be a common-sense approach from which I should be slow to differ.  I therefore find that SC has benefited from his particular criminal conduct”.  
THE PROFIT/PROPORTIONALITY ARGUMENT
As to the profit/proportionality argument the judge found as follows: 
“This submission (that ‘benefit’ should be the amount of profit made by the Defendant) is based on the decision of the Supreme Court in R v Waya [2013] UKSC 51.  The court held that a confiscation order which did not conform to the test of proportionality would constitute a violation of a defendant’s right to the peaceful enjoyment of his property, as guaranteed by Article 1 of the First Protocol to the Convention, and it was appropriate, pursuant to s3 of the Human Rights Act 1998 to read down s6(6)(5)(b) POCA.  The court illustrated a number of examples where it would be disproportionate.  (Counsel for the Defendant) relies on passages he highlights from paras 34 and 35.  
“Such a case might include, for example, the Defendant who by deception, induces someone else to trade with him in a manner otherwise lawful, and who gives full value for goods or services obtained.  He ought no doubt to be punished … but whether a confiscation order is proportionate for any sum beyond profit may need careful consideration … In general where the mortgage loan has been repaid … a proportionate confiscation order is likely to be the benefit that the defendant has derived from his use of the loan, namely the increase in value of the property attributable to the loan”.  
On the facts here it is argued that it would be plainly disproportionate to make any order higher than the profit element.  That is because the original capital was (the Defendant’s) own lawfully obtained money and that he provided a consensual service to adults who signed agreements knowing their terms.

Mr Barraclough QC argues that the defence proposition is in error and contrary to authority.  The monies both capital and interest are received by (the Defendant) and are ‘benefit’.  Benefit is not the net profit which is entirely different.  This is not a case of double recovery and therefore it not disproportionate to confiscate the net amount.  
In my judgement the prosecution submission is correct.  I start with a s76 POCA – by s3 
“particular criminal conduct of the defendant is all his criminal conduct which falls within the following paragraphs – (a) conduct which constitutes the offence or offences concerned.  By s4 - “a person benefits from conduct if he obtains property as a result of or in connection with the conduct.”
It has long been held that generally Benefit includes all property obtained, not just the Defendant’s profit.  I agree that this is not a case of double recovery.  As I see it Waya has no application on the facts of the present case.  

In a recent article in Archbold Review March 2014 at p6 the authors express their general conclusion in these terms – “in what follows, the authors review a number of key decisions made over the last 12 months in the field of confiscation.  What arguably becomes apparent is that whilst the term ‘proportionality’ is now embedded in the legal consciousness, little in fact, it is suggested, has substantially changed in the way POCA legislation is, and should be applied.  In the cases that have come before it, the CA has reaffirmed a number of general principles, making it clear that a number of established practices are not to be abandoned as ‘disproportionate’ as a result of Wayta. 

Reliance was placed by the prosecution on R v Beasley [2013] EWCA 567 para 19 (one of the cases that the authors must have had in mind) where the Court said ‘there is nothing remotely disproportionate about removing from this unlawful business the proceeds which it generated.  It is not in any way analogous to the kind of double recovery situation contemplated explicitly in WAYA.  The Judgment in WAYA specifically endorses the longstanding approval to the difference for confiscation purposes between gross proceeds on the one hand which are a measure of benefit, and profit on the other which is not.  That is explicit in paragraph 26.  There may be some other special cases in which a confiscation order can properly be described as disproportionate, but the fact that it is based on gross proceeds of crime is not one of them.”

The prosecution put it this way – that the litmus test as to proportionality might be to see what the defendant has received at the end and as the result of criminal conduct.  He has the value of the property which has been funded by the criminal business without which he would not have it.  I agree with that proposition and reject the argument based on ‘proportionality’”. 

THE CAPITAL AS EXPENSE ARGUMENT 

As to the “capital as expense” argument the judge found: 

“THIRD ARGUMENT [for the same profit figure, but on an alternative basis] It is submitted the loan capital is, in effect, an expense of the commission of the offence of unlicensed money-lending, and is not obtained as a result of or in connection with the offence.  Therefore, for different reasons, any order should be limited to the profit element.  Reliance was placed on R v Ahmed and Ahmad  [2012] EWCA  Crim 391.
The prosecution response was that the factual situation here was totally different.  Here (the Defendant) used an initial capital sum for the purpose of the criminal conduct.  The debtor returned that sum as repayment as capital and interest.  This was not a constant pot of money that remained the same throughout.  The capital was built on during the course of the business, thus being an integral part of the business.  Commenting on Ahmed and Ahmad, Mr Richard Barraclough QC argued that in this case, the monies used are so mixed – as he put it the monies used are so mixed as to principal and interest, that they flow together to form the pump and into the receiving tank of the criminal.  In these circumstances, he submitted, it is artificial to distinguish capital and repayment … 
Ruling:  on the facts of this case, and applying the words of the section, both the returned principal sum and interest flowed back to the defendant for him to use as he wished, and was therefore, collectively, his benefit.  I adopt the analysis of the CA in Linegar at para 15”.
THE RECYCLING ARGUMENT 

Finally as to the “recycling” argument the judge ruled: 

“It was submitted the court ought not to make an order based upon “recycled” benefit; that is to say the same money, or representative sum, being used and re-used by (the Defendant) over the years to make his loans.  Reliance was placed on para. 32 of Ahmad where the CA made observations about the “same money” passing through the accounts in each of the 32 transactions.  The Court did not consider it necessary to resolve the point, but (Counsel for the defence) submits that it is a good point and applies in this case.  The argument is made that once a defendant in a money lending case receives the money back on the original loans he will have obtained a benefit, but when he uses that money again and receives it back he does not make a benefit again.  Reliance was placed on the wording of s84(2) (b) POCA.  The benefit, it is argued, should be limited to the ‘original’ loan capital … 
The prosecution responded that even if the return of the capital is used in whole or in part to finance further criminal conduct, there would be no reason way it should not remain part of the proceeds or benefit.  It matters not for what purpose that sum might be used. 

In my judgment the defence argument must fail.  If it is correct it would make POCA

a toothless weapon in a money lending case, and analogous cases, where all that could be confiscated would be the original capital, however large and profitable the subsequent criminal conduct had become.  Before I were to take that view, I would need to be bound by clear authority.  
SUMMARY 

The jurisdiction argument, if successful would have rendered all cases of POCA confiscation for illegal money lending which stand alone under the CCA with no conviction for fraud or under the consumer protection  regulations, vulnerable.  The judge ruled that the argument is flawed.  POCA is a piece of “stand alone” legislation which is designed to recover proceeds of any crime.  It is not a sanction for the illegal activity caught by the CCA.  It is however a consequence of such activity.  It is not so much the conviction which attracts the POCA sword, it is the conduct or activity which forms the basis of the conviction. 
As to the other defences raised, this judgment deals with each defence succinctly and in accordance with established principle.  
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